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BEFORE THE STATE BOARD OF EQUALIZATION D
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of ;
CATALINA VIEW O L COVPANY )

Appear ances:
For Appellant: Black, Hammack & Bl ack

For Respondent: Chas. J. McColgan, Franchi se Tax Commissione

OPLNLON

The petitioner appeals to this Board in pursuance of Sectior
25 of the Bank and Corporation Franchise Tax Act (Statutes O
1929, Chapter 13, as anended) from the action of the Franchise
Tax Comm ssioner in overruling the petitioner's protest against
a grggosed assessnent of additional taxes in the amount o
$98. 70 based on the petitioner's return for the taxable year
ended December 31, 1930.

~The assessment of additional taxes was proposed by the Com
m ssioner inasmuch as _he considered taxes paid on certain mnera
o rights, derricks, engines, oil wells, tanks and boilers as real
estate taxes, and hence allowed an offset of but 10% of such
taxes, whereas the petitioner had offset the full anount of such
taxes on the theory that they were personal property taxes.

Section 16 of Article XIIl of the Constitution, in pursuanc:
of which the Bank and Corporation Franchise Tax Act was passed,
provides in subdivision 2(a) that the tax on corporations of the
classes therein specified for the privilege of exercising their
corporate franchises within the state

"shall be subject to offset, in a manner to

be prescribed by law, in the anount of personal
property taxes paid by such corporations to the
state or political subdivisons thereof, but the
of fset shall not exceed 90% of such state tax,"

Subdi vision 3 provides that:

"The Legislature, two-thirds of all the menbers
elected to each of the two houses voting in
favor thereof, may change by |aw the rates of
tax, or the percentage, amount or nature of
8;f§et provided for 1n paragraphs 1 and 2 here-
‘ - Section 26 of the Bank and Corporation Franchise Tax Act
provides that:
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"4 corporation subject to the tax herein pro-
vided for shall receive an offset against such
tax, subject to the limtations provided in
section 4 hereof, forreal and personal property
taxes paid upon its property to anK county, .
city and county, city, town, or other politica
subdi vision of the state during the taxable
year.,"

_ Section 4 of the act provides that the corporations
subject to taxation under the act

"shall be entitled to an offset against said

franchise tax, * * % in the amount of taxes paid

upon its real and personal property to any county,
city and county, city, town, or other politica

subdi vision of the state, but the total offset ,
shal | not exceed 75 percenturn of the said fran- %
chise tax, and in no case shall a taxpayer be

entitled to offset nore than 10 percenturn of its

said real property taxes."

It is to be noticed that Section 16 of Article X Il of
the Constitution provides an offset only for personal property
taxes. The Legislature, however, has provided for offsetting
both personal property taxes and real property taxes subject to
a maxi num of 75% of the franchise tax, and subject to the condi-
tion that real property taxes shall not be offset in any anount
in excess of 10%)0f said taxes, \ether the Legislaturé is em
powered to provide for offsetting real %roperty taxes is open to
question. However, we do not believe that we ‘should consider
this problemin the instant appeal

~ The sole point involved in this appeal is whether

taxes paid on mneral rights, derricks, engines, oil wells, tank:
and boilers are, or are not to be considered "personal property :
taxes". |f such taxes are personal Progerty taxes, then the
Appellant is entitled to an offset of the full anount of such
taxes, and consequently the Comm ssioner should be overrul ed.

If, however, said taxes are not to be considered personal propert
taxes, then the action of the Comm ssioner in overruling the =
petitioner's protest should be affirned.

Nei ther Section 16 of Article XIII1 of the Constitution nor
the Bank and Corporation Franchise Tax Act define the term

"personal property" Or "personal property taxes". H ence, we
must | ook el sewhere.

~ Section 317 of the Political Code which defines terns:
as used in the statutes passed to carry into effect the provi-
sions of Article X1l of the Constitutiion, other than Section 16,
defines personal property as including "everything which is the :
subj ect of oynership not ‘included within the nmeaning of the term
'real estate Or 'improvements'",

By the same section, real estate is defined, insofar
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asis material in the instant appeal, as including

"y, The possession of, claimto, owner-
ship of, or right to the possession of |and.

"2 All mines minerals and quarries in
and under the land =*** and all rights and
privileges appertaining thereto. * x %

"he Improvements,"
Section 3617 defines "inprovements" as including:

"All buil dings, structures, fixtures, fences,
and inprovenments erected upon or fixed to the
| and, except telephone and telegraph lines."

W are of the opinion that the above definition of "inprove-
nents", which are included in the term "real estate" and ex-
cl uded fromthe term "personal property", i s sufficiently broad
to cover the itens of derricks, engines, oil wells, tanks and
boilers involved in this appeai, insofar as the same are not
directly included in the term "real estate", (See California
Donestic Water Co. vs. Los Angel es County, 10 Cal. App.185,
wherein it was held that wells, punping machinery and pipe |ines
flumes, conduits, et cetera, on water or water bearing lands are
real estate, together with the |ands.)

The exact nature of the mneral rights involved in this

appeal does not clearly appear. It is dssumed, however, that
t e% are either |easehold Interests in oil lands or are rights
to bore for and extract oil. |f this assunption is correct, it

IS to be noted that it has been generally held that where |ease-
hold interests or possessory rights in land are subject to
assessnent and taxation separately fromthe land, they aresub-
ect to assessment and taxation as real estate. Thus, 1t was
eld in Bakersfield etc. Co. v. Kern County, 144 Cal. 148, that
a possessory right to a mning clarm wasreal estate. In San
Pedro etc, RR Co. v. Los Angeles, 180 Cal. 18, it was held
that a leasehold Interest in tidelands was real estate. In
Gaciosa Gl Co. v, Santa Barbara, 155 Cal. 140, and Mohawk Q|
Co. v. Hopkins, 196 Cal. 148 Possessory rights and | easehold
interests 1n oil |ands were held to be Teal estate as that term
Is defined in Section 3617 of the Political Code.

_ By virtue of the above decisions, it appears beyond ques-
tion that the mneral rights involved herein are within the pur-
view of the term'real estate™ as defined in Section 3617 of the
Political Code and hence are excluded from the term "personal
property" as defined in said section.

~The question then arises: Are taxes on mneral rights
derricks, engines, et cetera, to be considered taxes on real
estate or is it nevertheless possible to hold that said taxes
are personal property taxes? In this connection, it can be said
that it would seem strange, indeed, if taxes on property that is
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defined asreal estate could by any stretch of the imagination
be considered personal property taxes.

However, it is to be noted that taxes on some of the prop-
erty included within the term "real estate" in Section 3617,
when the same are unsecured by a fee interest in taxable |and,
are to be collected, in accordance with Section 3'20 of the
Political Code, in the same nanner as taxes on personal property
taxes are collected when the latter are unsecured by real prop-
Fr}. The exact |anguage of Section 3820 so providing is as
ol T ows:

"The taxes on all assessnments of possession of,
claimto, or right to the possession of |and,

and the taxes on taxable inprovenents |ocated
upon land exenpt from taxation, shall be ime-
dlateIY due and payabl e upon assessment and when
collected by the assessor shall be collected by
the assessor as provided in part three, title
nine, chapter eight of this code, unless, in

the same county, the owner or claimnt of such
possession of, claimto or right to the posses-
sion of land, or of such inprovenents shall

al so own taxable real property, in fee, in which
event the taxes due upon such possession of,
claimto or right to the possession of |and,

or upon such inprovenents, are respectively a
I%ang%pn such taxable real property so owned

B33 21

In the case of Gaciosa Ol Co. v. Santa Barbara, it was
held that a |easehold rnterest in orl |ands under which the
| essee had the right to bore for and extract oil was assessable
to the |essee separately fromthe land. Since the decision in
this case, taxes on |easehold interests or possessory interests
in oil lands have been collected under Section 3820 {(see a state
ment to this effect in Mhawk Ol Co. v. Hopkins, 196 Cal. 14.8,
at p. 151), Insofar as we know. the sane procedure has been
fol lowed with respect to derricks, engines; boilers, et cetera,
where the sane are unsecured by a fee ownershin in land.  This
procedure was not questioned in the case of Gracicsa Ol Co.
v. Santa Barbara, and was expressly sustained in Mhawk QT Co.

V. HOpKI nS.

. The Afpellant seems to contend that if taxes on the m neral
rights, oil derricks, et cetera, in question are collected as
taxes on personal property are coffected in certain instances, .
they are then to be considered personal property taxes. W fai
to see any merit in this contention. The fact that taxes on cer
tain property are collected as taxes onpersonalproperty are col -
lected in certain instances does not conpel the conclusion that
the taxes are therefore personal property taxes. The classifi-
cation of taxes as personal property taxes or real estate taxes
IS to be determned, not by the nethod enployed in collecting
the taxes, but bK the classification as personal property or
real estate of the property upon which the taxes are assessed.
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_ This view is anply sucsjported by authority. In both_Gracios:
Ol Co. v. Santa Barbara and Eohawk Q| Co, v. _HQ_RIH_IE, the
Court was careful to point out that |eases of oil lands and
possessory interests in oil lands were real estate, although the
method fol I owed for collecting taxes on the same was that des-
cribed in Section 3820, in \entura County v, Barry? 207 Cal.
189, it was expressly held that taxes on [easehold interests

and possessory interests in oil lands, although collected under
Section 3820 were not personal property taxes as that termis
used in Section 4290 of the Political Code authorizing the as-
sessor to receive and retain for his own use "6% of personal
property tax collected by him as authorized by Section 3820,"

The only question then remaining for us to decide is whethe;
the definition of personal property as given in Section 3617 of ™
the Political Code should control in determning fhe neaning of
the term "personal property"” as used in Section"16 of Article

X1l of the Constitution and in the Bank and Corporation Fran-
chise Tax Act.

Section 3617 defines terms.as used in statutes passed to
carry into effect Article XIIl of the Constitution other than
Section 16, This section was in full force and effect at the
tinme Section 16 was adopted. It seens to us reasonable to
assune that it was intended that the term "personal property!’
as used in Section 16 of Article XIII of the Constitution should
have the same neaning as was given to the termin the [aws
passed to carry into effect other provisions of Article X II.

If the contrary had been intended, it would seem that such an
intention would have been expressed.

~ Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

|T I'S HEREBY ORDERED, ADJUDGED AND DECREED, that the action
of Chas. J. McColgan, Franchise Tax Conmissioner, in overruling
the protest of Catalina View Ol Conpany, a corporation, against
a proposed assessnment of an additional tax of $98.70, with inter-
-est, under Chapter 13, Statutes of 1929, be and the sane is
hereby sustai ned.

Done at Sacramento, California, this 20th day of April,
1932, by the State Board of Equalization.

R E Collins, Chairman
H G Cattell, Menber

Fred E. Stewart, Menber
Jno. C. Corbett, Menber

ATTEST: Dixwell L. Pierce, Secretary
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